HIV waivers to refugees unless they can prove that the federal government will not have to pay for their medical treatment. In 1988, Associate Commissioner James A. Puleo released a memorandum in which he set forth three criteria that limit the availability of HIV waivers."' The third criterion of the memo requires immigration officers to evaluate whether the government will bear the medical costs of admitting a refugee, which this Note will refer to as the INS HIV Rule.
The INS initially applied the INS HIV Rule to illegal aliens applying for permanent resident status under the Immigration Reform and Control Act Amendment to the INA (IRCA)" in 1986 through a formal regulation., " This regulation only concerns aliens applying for permanent residence under the amnesty provisions of IRCA, 3 but through the Puleo Memo the INS informally extended the HIV Rule to refugee applicants as well as refugees and asylees applying for permanent resident status.'" Puleo's successor, Alexander Aleinikoff, issued a memo reaffirming the Puleo Memo in 1995.'5
The INS HIV Rule contradicts the Refugee Act waiver provision, which states that the Attorney General cannot apply public charge exclusions to refugees. 16 While the Immigration and Nationality Act does not define the term "public charge," over one hundred years of case law and legislative history indicate that a public charge is a person who is likely to become dependent on government support for survival. 7 In the 1995 Aleinikoff Memo, the INS recognized that refugees cannot be excluded as public charges 16. See 8 U.S.C. § 1182(a)(4) (1994) (stating that "lany alien sho. in the opinion of the consular officer at the time of application for a visa. or in the opinion of the Attome) General at the time of application for admission or adjustment of status, is likely at any time to become a public charge is excludable"). However, 8 U.S.C. § 1157(c)(3) (1994) specifically exempts refugees from this pro%tsion See also infra note 20.
See infra Sections I.B-C.
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even if they become dependent on the government for support.' 8 However, the Aleinikoff Memo also reiterates the INS HIV Rule, requiring an alien to show that "there will be no cost incurred by any level of government agency of the United States without the prior consent of that agency."' 9 While the INS claims that the HIV Rule is not the public charge exclusion listed under INA section 212(a)(4), 20 it is used to effect the same result. Under no other exclusion provision does the INS require a waiver applicant to prove that she will not become a public charge as a condition for waiver eligibility. In every other instance, the public charge exclusion is considered a separate ground for exclusion.
This Note argues that the INS HIV Rule violates the Refugee Act of 1980 and is therefore an illegitimate use of administrative discretion. Part I examines whether the INS HIV Rule is a public charge exclusion or a public health exclusion and concludes that it is a public charge exclusion. 2 1 Part II argues that applying a public charge exclusion to refugees is contrary to the plain language and legislative history of the Refugee Act of 1980. It further demonstrates that the 1993 codification of the HIV exclusion did not grant the INS discretion to consider costs for HIV-positive refugees. Finally, Part III discusses the limited avenues of judicial review available to refugees and concludes with a discussion of policy reasons why the INS should abandon the HIV Rule.
I. PUBLIC CHARGE OR PUBLIC HEALTH?
The INS is clearly aware that the public charge exclusion does not apply to refugees. In a 1995 memorandum to all INS District Directors and Field Staff, Associate Commissioner Aleinikoff stated that "the public charge provisions do not apply to refugees," and that "[r]efugees and individuals granted asylum who are applying for adjustment of status under section 209 of the Act are not subject to the public charge ground of excludability." 22 However, Aleinikoff also reaffirmed the INS HIV Rule, which requires refugees to prove they will not burden any government agency. 23 While 18 . See Aleinikoff Memo, supra note 15, at 1353. 19. Id. 20. The refugee exclusion waiver provision states that "[tihe provisions of paragraphs (4), (5), and (7)(A) of section 1182(a) of this title shall not be applicable to any alien seeking admission to the United States under this subsection." 8 U.S.C. § 1157(c)(3). Section 1182(a)(4) provides for the exclusion of persons seeking admission to the United States on the ground that they are "likely at any time to become a public charge." Id. § 1182(a)(4). Section II82(a)(5) is the labor certification requirement. See id. § 1182(a)(5). Section 1182(a)(7)(A) requires all immigrant applicants to provide documentation that will establish their identity, including a valid passport. See id. § II 82(a)(7)(A). [Vol. 106: 389
Excluding HIV-Positive Refugees
Congress initially conflated public health and public charge concerns in immigration exclusion law in the early 1900s, since 1952 Congress has treated medical costs as a public charge issue, not as a matter of public health. Judicial precedent confirms that ability to pay medical costs can only be understood as a public charge concern. The INS has not justified the apparent inconsistency between the mandatory waiver of the public charge exclusion under the Refugee Act and the HIV Rule. 24 
A. The INS HIV Rule: Requiring Evidence of Self-Sufficiency
The INS has indicated in the Puleo and Aleinikoff memoranda that:
[T]he discretionary authority of the Attorney General will not be used unless the applicant can establish that (I) the danger to the public health of the United States created by the alien's admission to the U.S. is minimal, (2) the possibility of the spread of the infection created by the alien's admission to the U.S. is minimal, and (3) there will be no cost incurred by any level of ,overnment agency of the U.S. without prior consent of that agency.2
According to the INS, the third criterion, the INS HIV Rule, can be met in at least four ways. 26 First, an applicant may provide evidence that she has private health care insurance that will cover her health care costs. 27 Second, an applicant may provide evidence of financial resources that would cover the medical costs of HIV treatment. 2 Third, an applicant may provide a statement of consent to treatment from government health care officials. 29 Last, an applicant may provide a statement from a specific private or government health care or research facility that will assume responsibility for treatment. 
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The Yale Law Journal to $75,000 per person, 33 the typical refugee would probably have difficulty qualifying for a waiver based on her personal resources. Unfortunately, the INS has not compiled a comprehensive list of its waiver decisions. In addition, a lack of explicit policies on what evidence is sufficient to prove that a refugee will not become a public burden exacerbates uncertainty in the waiver process and makes it difficult to evaluate how the HIV Rule is actually being applied to refugees. 34
B. Lessons From the Past: The Separation of Public Charge and Public Health Concerns
Congress and the INS excluded aliens as public charges and public health threats for over one hundred years. The historical development of exclusion policy by Congress and the INS, however, shows an increasingly clear distinction between health and public charge concerns. This distinction indicates that medical costs must be recognized as a public charge concern.
Congress enacted the first federal immigration exclusion on March 3, 1875. 35 The main purpose of the exclusion was to prevent the emigration of people likely to become dependent on the public coffers for support. 36 Congress passed the first formal public health exclusion in 1891, excluding "persons suffering from a loathsome or dangerous contagious disease. 3 7 The trend of excluding aliens for public charge and public health reasons continued throughout the early 1900s. 38 Congress enacted public health exclusions to protect the public health and the federal treasury; it was concerned about the financial burden posed by aliens' medical conditions. [Vol. 106: 389
Excluding HIV-Positive Refugees
The Immigration and Nationality Act of 1952 refined the public health exclusions to separate the concern that a person with health problems would become a public charge from the concern that a person posed a health risk to the community. 39 The INA structurally separated these public health and public charge concerns by creating separately numbered exclusions in the legislation. 4 0 Under the 1952 regulations and under present regulations, there are two levels of health exclusion: those warranting the issuance of a Class A Medical Certificate and those warranting a Class B Medical Certificate.' Doctors issue a Class A Medical Certificate out of a public health concern that an alien poses a threat to herself or the community. If an examining doctor issues a Class A Medical Certificate, the alien is presumptively excludable as a threat to public health and the immigration officer must exclude the alien unless a discretionary waiver is available. 2 In contrast, the Class B Medical Certification is not concerned with public health, but rather, is used to exclude aliens on the basis that they might become public charges. ' 
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The Yale Law Journal Class B Medical Certificate if she finds "other physical and mental abnormalities that bear on the likelihood of an alien becoming a public charge." 45 Under current regulations, medical doctors must make findings regarding the public charge provision separate from the public health exclusion decision. Federal regulations require doctors to consider: the nature and extent of the abnormality, the degree to which the alien is incapable of normal physical activity, and the extent to which the condition is remediable. The medical examiner shall indicate the likelihood, that because of the condition, the applicant will require
extensive medical care or institutionalization.
According to this description, medical costs are explicitly considered a public charge issue. Given that medical costs are treated as a public charge issue in the Federal Regulations, it seems clear that the INS HIV Rule is a public charge exclusion for HIV-positive refugees. By injecting public charge issues back into public health exclusions, the INS has returned to the practice of the late 1800s and early 1900s, when public charge and public health concerns were not separated in exclusion decisions. One argument for excluding aliens who cannot afford health care is that they pose a threat to public health if they are not treated. No court, however, has held that ability to pay for medical expenses is a public health concern. In fact, ability to pay has always been considered a public charge issue. Early cases held that hospitalization at public expense due to conditions arising before entry was a ground for exclusion as a public charge. 48 [Vol. 106: 389
Excluding HIV-Positive Refugees was admitted to a public hospital for leprosy treatments.5 0 Mental defects also have been grounds for exclusion as a public charge even without any proof of past institutionalization at public expense.
5
' One judge explained that - [a] person likely to become a public charge is one whom it may be necessary to support at public expense by reason of poverty, insanity and poverty, disease and poverty, idiocy and poverty. ' 52 In Matter of B, 53 the Board of Immigration Appeals held that an alien admitted to an Illinois mental institution at public expense was not deportable as a public charge because the state provided free mental care to all state residents. The court considered hospitalization at public expense to be a public charge issue, and not a public health issue." In Matter of Harutunian," the Board used the same rationale when it modified the reasoning in Matter of B and held that an alien who received old age assistance from the state of California was excludable under the public charge provision. 6 This case law indicates that an alien's inability to pay medical costs is a public charge matter. Despite the fact that two cases involved leprosy and syphilis, 57 both contagious diseases listed as communicable diseases of public health significance in the Immigration and Nationality Act," the courts have never excluded aliens unable to pay for their medical treatment as public health threats. The courts have not distinguished between dangerous and benign mental and physical conditions in reasoning that failure to pay medical expenses is solely a public charge issue. The exclusion of aliens because of their inability to pay for treatment of their medical problems has long been considered a public charge issue by the courts, Congress, and the INS. Deviating from the historical treatment of medical care costs by treating the INS HIV Rule as a public health exclusion admittedly could be justified by an unprecedented medical problem that presented an uncontrollable public health risk unless the disease was treated. When HIV was first discovered, scientists were unsure how it was transmitted and whether treatment for the medical condition would decrease the risk of transmission. 59 Under these conditions, barring the entry of aliens who were unable to guarantee they would be treated seems justifiable as a public health exclusion. 6° But under the current state of medical knowledge, the INS HIV Rule cannot be justified as a rule designed to protect the public health.
The only public health rationale that could be supported by the INS HIV Rule is that the mere existence of an untreated HIV-positive refugee in the community would pose a threat to the public health. This reasoning, however, has no basis in epidemiological knowledge. At the present time, there is no known cure for HIV, and there is no medical treatment that can decrease the probability of transmitting the virus. Unlike tuberculosis, treatment does not make HIV less contagious. HIV cannot be transmitted by casual contact; it can only be transmitted through specific behaviors. 6 ' HIV, therefore, does not present the same public health risk that would be created by allowing people with contagious diseases spread by casual contact or airborne vectors to remain untreated. II 71. This Note does not focus on whether the INS HIV Rule would also fail the second step of the Chevron-Overton Park test as an arbitrary or capricious use of administrative agenc) authont, In the second step of review, the courts determine whether the application of a regulation "-was based on a consideration of relevant factors and whether there has been a clear error of judgment " 0% erron Park. 401 U.S. at 416. Part III discusses the availability of judicial review and some polic) reasons explaining wshy the application of the HIV Rule to refugees is contrary to humanitarian goals, but a more in-depth analysis of the second step of judicial review is beyond the scope of this Note. The INS HIV Rule may indeed be arbitrary if it is not applied to all refugee applicants equally or if it contradicts the general humanttanan purposes of the Refugee Act. While an exploration of this issue may be fruitful, it is difficult to evaluate the impact of the INS HIV Rule because the INS does not systematically compile statistics on waier grants and denials for refugees. Refugee Act by applying the INS HIV Rule to HIV-positive refugees. The INS HIV Rule also eviscerates two clearly stated purposes of the Refugee Act: (1) to distinguish refugees from immigrants; and (2) to apply the same criteria to all refugees in the admission process. Finally, the INS HIV Rule contradicts Congress's express intention not to exclude refugees who cannot pay for their medical care, but rather, to provide funding for their medical treatment.
A. The Language of the Refugee Act Exclusion Waiver Provision
The INS HIV Rule contradicts the plain language of the Refugee Act by deliberately applying the public charge exclusion to HIV-positive refugees. The Refugee Act, which was signed into law by President Carter on March 17, 1980,72 provided special guidance on the application of general immigration exclusions to refugees. That guidance was articulated in the refugee exclusion waiver, which indicates that the public charge exclusion, labor certification requirements, and immigrant documentation requirements "shall not be applicable to any alien seeking admission to the United States" under the Refugee Act. 73 The waiver also establishes that refugee applicants who are excludable under the public health exclusions, as well as many of the other immigration exclusions, may have those exclusions waived by the Attorney General "for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest." 74 The public charge exclusion must be waived for HIV-positive refugee applicants because they are a subset of the group of "any aliens seeking admission" under the Refugee Act. By its plain language, therefore, the Refugee Act bars consideration of government costs of admitting and supporting refugees, including the medical costs of refugees who are HIVpositive. The Aleinikoff Memo directly contradicts the plain language of the statute when it states that "the guidelines provided in this Memorandum are intended to ensure that all waiver applications involving HIV infection are adjudicated fairly and consistently, and that all aliens found excludable under section 212(a)(1)(A)(i) [the HIV exclusion] are treated equally." 75 This memorandum fails to recognize that refugees are distinct from other immigrants because they are aliens admitted under the Refugee Act. 73. 8 U.S.C. § I157(c)(3) (1994); see also supra text accompanying note 20. 74. 8 U.S.C. § 1157(c)(3). Some exclusions are mandatory. Aliens who are ineligible to apply for refugee status due to a mandatory exclusion include: controlled substance traffickers; aliens who present a security concern; aliens who have engaged in terrorist activity; aliens whose admission affects foreign policy concerns; and aliens who participated in Nazi persecution or any form of genocide.
75. Aleinikoff Memo, supra note 15, at 1354.
[Vol. 106: 389
Not all immigrants are eligible for a waiver of the HIV exclusion, and not all groups of immigrants are exempt from the public charge exclusion. 76 There are five separate waivers of the HIV exclusion available under the Immigration Act of 1990. These waivers cover different groups of immigrants and give the Attorney General different levels of discretion to waive immigration exclusions. Each waiver was passed with different considerations in mind. A comparison of the other four exclusion waiver provisions with the refugee waiver language clarifies how the INS HIV Rule, as a public charge exclusion, is contrary to the plain language of the Refugee Act.
The fact that each waiver provision gives the Attorney General a different level of discretion indicates that Congress contemplated the precise language of the waiver provisions and intentionally waived the public charge exclusion for refugees. Under the first waiver provision, immediate relatives of U.S. citizens, permanent residents, and people with a valid U.S. immigrant visa may be granted an HIV waiver at the complete discretion of the Attorney General. A waiver of health exclusions is available under Section 212(g) of the INA.n Section 212(g) of the INA states that the Attorney General may grant a waiver "in accordance with such terms, conditions, and controls, if any, including the giving of bond, as the Attorney General, in his discretion after consultation with the Secretary of Health and Human Services, may by regulations prescribe. 78 Clearly, the Attorney General's discretion is unlimited under this provision. 79 The second example is the waiver provision in the Immigration Reform and Control Act of 1986 (IRCA), 80 a statute that granted illegal aliens who had been in the United States before January 1, 1982 the chance to apply for permanent resident status under a general amnesty if applications were filed between November 6, 1986 and November 6, 1987. The Attorney General has limited authority to waive the HIV exclusion for some IRCA applicants. 8 ' The Attorney General cannot waive the public charge exclusion unless an applicant is "an alien who is or was an aged, blind, or disabled individual."1 2
The Attorney General may waive some immigration exclusions, including the HIV exclusion "for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest," 8 3 but the public charge exclusion cannot 76. The structure of the INA makes the public charge exclusion applicable to all immigrants unlc3s a specific waiver of the exclusion is available. 
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be waived unless someone is aged, blind, or disabled. A waiver of some immigration exclusions was also available for Special Agricultural Workers until October 25, 1994 under the Special Agricultural Workers program (SAW)." Under this program, some migrant workers were eligible to become permanent residents if they were not excludable under the immigration exclusions. The statute gave the Attorney General the discretion to waive all exclusions "for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest." 5 The public charge exclusion was applied to Special Agricultural Workers, with a slight modification: "An alien is not ineligible for adjustment of status ... if the alien demonstrates a history of employment in the United States evidencing self-support without reliance on public cash assistance., 86 As with the other waiver provisions, this waiver makes the decision to waive the public heath exclusion discretionary, and like the immediate relative waiver, the decision to waive the public charge exclusion is wholly within the discretion of the Attorney General.
Finally, under the Temporary Protected Status (TPS) provision, 87 the Attorney General has complete discretion to waive the public charge exclusion and many other immigration exclusions including the HIV exclusion. Applicants for TPS must prove that they are nationals of, or last resided in, a state designated by the Attorney General as eligible for Temporary Protected Status due to armed conflict, environmental disaster, or the inability of the state to handle the repatriation of nationals abroad or to assure the safe return of its nationals. 8 8 The TPS waiver reiterates the typical waiver language in providing that "the Attorney General may waive any other provision of section 1182(a) of this title in the case of individual aliens for humanitarian purposes, to assure family unity, or when it is otherwise in the public interest." 89 Because the waiver of the public charge consideration is permissive and not mandatory, the INS HIV Rule would not violate the express language or structure of this statute either.
The language of the waiver in the Refugee Act differs from the language of the other four waiver provisions of the INA. It does not give the Attorney General the discretion to apply the public charge exclusion. The other four waiver provisions either give the Attorney General no discretion to waive the General discretion to grant HIV waivers does not contradict the IRCA waiver provision because the statute already indicates that waiver applicants will have to prove that they will not become a public charge. In the limited case of aged, blind, or disabled applicants, the decision to waive the public charge exclusion is left to the discretion of the Attomey General, so if the Attorney General decides to limit her own discretion, it does not contradict any congressional mandates. But cf. Golumbic, supra note 13 (arguing that application of HIV waiver program under IRCA violates spirit and intent of legislation).
84 [Vol. 106: 389 public charge exclusion by making the public charge exclusion mandatory, or complete discretion to waive the public charge exclusion as she sees fit. In contrast, the Refugee Act gives the Attorney General no discretion to apply the public charge provision in any circumstance. When the INS considers a refugee's ability to pay for her medical expenses, it contravenes the plain language of the refugee waiver provision by applying a public charge concern. The contrast with the language used for other groups of immigrants bolsters the conclusion that the language of the Refugee Act, which makes the public charge exclusion inapplicable to any and all refugee applicants, was intentional and clear. "Any alien[s] seeking admission" as refugees, whether they are HIV-positive, permanently disabled, or young and healthy, are exempt from the public charge exclusion. 9 0
B. Refugees, Asylees, and Other Immigrants: Looking at Legislative Intent
The legislative history of the Refuge Act further demonstrates that the INS HIV Rule is contrary to congressional intent. Whether the INS applies the public charge consideration indirectly during the exclusion waiver process or directly through the application of the official public charge exclusion, considering costs for individual refugees violates two purposes of the Refugee Act: ensuring that refugees are treated differently from other immigrant applicants; and removing ad hoc distinctions among refugees. The INS HIV Rule eviscerates both purposes by grouping excludable refugees with all other excludable immigrants.
Refugees Are Not Immigrants
While the legislative history of the Refugee Act does not specifically discuss the rationale for the waiver provision, the very creation of a new status not subject to the same requirements for admission as other immigrants clearly indicates that Congress intended to distinguish refugees from other immigrants. Moreover, in the legislative history of the Refugee Act, Congress indicated explicitly that refugees should be treated differently from immigrants. The legislative history expressly states that one objective of the Refugee Act is to "separate[] the admission of refugees from that of immigrants under the preference system." 9 ' As one congressional report stated: "Refugees, as distinct from immigrants, are aliens who flee their country of nationality generally because of persecution or fear of persecution. Immigrants, in contrast, leave their country of nationality voluntarily to seek family reunification, economic, or other benefits through reestablishing permanent residence in some other country of their choice. 'g Senator Edward Kennedy, a sponsor of the Refugee Act, echoed this recognition of the different policy reasons for admitting refugees than for admitting immigrants when he said, "It also will give statutory meaning to our national commitment to human rights and humanitarian concerns, which are not now reflected in our immigration laws. 93 This statement, along with many others in the legislative history, shows that the standards for admission under the Refugee Act are separate from the applicable standards for admission of immigrants. 94
Congress Intended to Create a Standardized Admission Process for All
Refugees
The legislative history also indicates that Congress intended to admit refugees on the basis of humanitarian concerns. To effectuate this goal, Congress created a standardized admission procedure for refugee applicants. The INS HIV Rule dismantles this standardization created by Congress because it applies an exclusion to one subgroup of refugees that is not applied to all refugees. The INS HIV Rule mandates proof that HIV-positive refugees will not become public charges by failing to pay for their medical treatment. This exclusion is not applied to refugees who are not HIV-positive.
One purpose of the 1980 Refugee Act was to end ad hoc and arbitrary distinctions made between refugees for the purposes of admission. Before the passage of the 1980 Refugee Act, there were many different programs for the admission of refugees. 95 Some refugee groups were subject to the public charge exclusion while other groups of refugees were not: The admission criterion varied depending on the law under which the refugee was admitted.
92. RESETTLEMENT REPORT, supra note 72, at 21. As one Representative argued:
inhere is a fundamental difference between being an immigrant and being a refugee. An immigrant is a person who would like to come to the United States in search of the American dream .... That is also true of the refugee, but a refugee comes not only in search of the American dream but to escape a desperate personal nightmare. That person is coming not only looking for personal opportunity but physical safety, refuge and sanctuary. [Vol. 106: 389
The original Refugee Act bills, S. 643 and H.R. 2816, both included mandatory waivers of the public charge exclusion for all refugee applicants. 6 This waiver was modeled after the Indochinese Refugee Act of 1977,' 7 in which the INS granted Indochinese refugees adjustment to permanent residence without regard to the public charge exclusion, the immigrant documentation requirements, or the literacy requirement." Congress had passed several pieces of legislation benefitting refugees before the passage of the Indochinese Refugee Act. 99 Under every previous piece of legislation, with one exception, the public health and public charge exclusions had been mandatory."w The one exception, the parole provisions of the INA, gave the Attorney General complete discretion to parole aliens without regard to exclusions, **in his discretion [,] . . .temporarily [and] under such conditions as he may prescribe for emergent reasons or for reasons deemed strictly in the public interest."... The parole provision gave the Attorney General the authority to license aliens to come into the country temporarily for emergency reasons. Parole is similar to probation in that the Attorney General can revoke parole at any time for any reason including no good reason at all. Under this provision, Hungarian, Soviet, Cuban, and Indochinese refugees were all paroled regardless of whether they were technically excludable due to disease or poverty. -Congress departed from the past practice of using different criteria to admit and adjust different groups of refugees when it enacted the Refugee Act. As initially drafted, the Senate version of the Refugee bill, S. 643, limited eligibility to refugees of "special concern" to the United States."' The Senate intended to allow flexibility for future policymakers when it adopted the "special concern" language. 
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The Yale Law Journal [Vol. 106: 389
The bill does not, and cannot, explicitly define what refugees are deemed to be "of special concern to the United States." . . . The bill, when enacted, is designed for the decades to come, and what refugees will be deemed of special concern to the American people will be a public policy issue that will be, as it is now, debated and reviewed continuously by Congress, the President, and the American people. "°T he House of Representatives preferred to use the term "special humanitarian concern" instead of the term "special concern."' 0 5 The House made it clear that it wanted to eliminate political considerations from the admission criteria.
1 0 6 As Representative Hamilton Fish explained:
With respect to the allocation of numbers of refugees to be admitted among different groups of refugees, the term "special humanitarian The committee report sets forth some of the historical considerations that can provide guidance as to persons who are in fact of humanitarian concern to this country.' 0 7
The House wording was eventually adopted so that all "refugees of special humanitarian concern" are eligible to apply under the Refugee Act. The House version, as I understand it, adopts the concept of special humanitarian concern, the purpose being to, in effect, eliminate from our determinations of what groups of refugees we will admit, purely political considerations; that it should be a humanitarian determination not, as it has been in the past by statute, a somewhat humanitarian, somewhat political determination.
Id.
107 Holtzman) ("The committee report states explicitly that the criterion for admitting refugees ... will be ,special humanitarian concern."'). The Senate explicitly rejected an amendment offered by Senator Huddleston that would have limited refugee admissions to those of "special responsibility to the United States." Id. Congress standardized the admission criteria for refugees to combat ideological and political restrictions and to create a procedure guided by planning rather than ad hoc decisionmaking. As Senator Rudy Boschwitz explained:
We need a permanent and systematic procedure for the admission of refugees so as to insure [sic] all refugees that they will be treated equally and fairly .... Our response to each crisis is subject to the mood of the times rather than being guided by a set procedure that must be applied to all the refugees seeking admission to the United States."°E choing these comments, Representatives Shirley Chisholm, Peter Rodino, and Elizabeth Holtzman lauded the fact that the Refugee Act applied the same admission criteria for all refugees." 0 Even though Congress was primarily concerned with political discrimination when it enacted the Refugee Act, Congress clearly did intend to apply the same admission criteria to all refugees as a mechanism for reducing both political and ideological discrimination. Exclusions are admission criteria because they determine eligibility for admission. The INS HIV Rule contradicts Congress's intent to eliminate the public charge exclusion from the refugee admission process and to apply the same criteria, including uniform exclusions, to all refugee applicants.
Congress Decided to Fund Medical Treatment Instead of E"Lcluding Refugees
The legislative history of the Refugee Act also indicates that Congress intended to pay for refugee medical expenses, not to exclude refugees with concern indicated in the priority list. Not only did the President and Congress delinc to take thts measure. but they also affirmatively indicated that refugees with severe medical problems s arranted a high admission priority. Included among the group of refugees who receive first pnont) for admission are "'UNHCRreferred or Embassy identified persons ... including somen-at-nsk. %ictims of torture or '.olen.e. physically or mentally disabled persons in urgent need of medical treatment not asailable in the countr) of first asylum," and "UNHCR-referred or Embassy identified persons, for %%hom other durable solutions are not feasible and whose status in the place of asylum does not present a satisfactor, long-temi solution" Id.
109. 125 CONG. REc. 23.240 (1979); see also RESETTLEE\'T REPORT. supra note 72. at I '-The major impetus for the legislation was the need to end an ad hoc approach that had characterized LU S Refugee policy since World War I.").
110. See 126 CONG. REc. 4501 (1980) (statement of Rep. Rodino} ("I firml) beliese that the product of our labors has enabled us to present to the House landmark legislation in an area shich for )ears has been dealt with on an ad hoc, piecemeal basis, many times reacting to a situation shen it %%a, upon us "). 125 CONG. REc. 35,820 (1979) (statement of Rep. Chisholm) ("Refugees fleeing persecution rcgardle-s of the country they come from, on humanitarian considerations alone. should be equal in standing for entr) into the United States."); id. at 35,813 (statement of Rep. Holtzman) ("This billl uill mandate equit, in our treatment of all refugees ... it will provide set procedures for admission "'. medical problems. At least one commentator has argued that Congress never intended to allow refugees into the country who would be dependent on the state for medical treatment.' In reality, the legislative history of the Refugee Act documents congressional awareness of the price for refugee assistance quite vividly. In the face of significant evidence that the medical costs for treating refugees would be long term and significant, Congress chose a policy of assistance rather than exclusion.
When debating the Refugee Act, Congress was aware that many refugees had medical problems that required treatment. As Representative Vento said,
The squalid conditions of the camps have contributed to severe health problems among the refugees. In many cases their physical ailments are chronic conditions requiring long-term treatment or the result of tropical diseases, the diagnosis and treatment of which can be a major problem for a physician in a cold weather State." 2 Not only was Congress aware that some refugees had long-term medical disabilities, but Congress also knew that some refugees would need statesupported medical care and benefits after admission." 3 Instead of excluding aliens with medical problems because they could not support themselves, Congress responded to the potential burden on state governments by funding programs to address refugee needs. Representative Lungren stated in the floor debates that "It]here is a Federal commitment, a correct Federal commitment, in my judgment, that we should accept these refugees. However, at the same time it ought to be a Federal commitment to take care of the refugees to the extent that Government programs are necessary." ' 4 The cost of medical assistance was one of the most contentious issues in the floor debates. Congress made it abundantly clear that the response to costs of resettlement 11l. See While Congress made the public health exclusions applicable to refugees at the discretion of the Attorney General, Congress also made it abundantly clear that refugees would not be excluded because they could not pay for 
C. The Attorney General's Discretion to Grant Maivers of Ercludability to Refugees and Asylees
In response to the analysis of the legislative history and plain language of the Refugee Act, the INS could argue that the waiver decision is distinct from the admission decision and that the waiver authority of the Attorney General is greater than the authority to deny admission to nonexcludable refugees.
One Representative stated:
We in the Congress will have to deal with the socioeconomic impacts of this bill We sall lhac to deal with overloaded school systems and medical clinics, scarce housing facilitics, and nsing welfare expenditures in our local communities, Consequently. I bclice the Congress should have a major role in determining how many people %ill enter this countrN under the provisions of this bill. Id. at 37.204-05 (statement of Rep. Moorehead); see also 126 CONG REc 4504 (1980) (statement of Rep Danielson) ("Our Nation's commitment to resettle these refugees includes pro% iding financial and medical assistance .... ); 125 CONG. REc. 23,234 (1979) (statement of Sen Kenned ) t"lTlhere will be residual needs among some refugees beyond 2 years. but the committee belieses these needs can be met through the other programs authorized in the bill-such as social sersice programs-hen the 2.>car limit on Federal support of cash and medical payments end."); id. at 23.248 (statement of Sen Cranston) ('"e task ahead of us is indeed large and it will be an expensive undertaking There is no uay to mask thait fact "' 116. 125 CONG. REC. 23,240 (1979); see also id. at 35.815 (statement of Rep Holtzman) ("Thc reason the committee adopted a more generous-and a more realistic-reimbursement formula is that decisions to admit refugees are within the exclusive province of the Federal Goermment and cs cr) effort must be made to minimize the financial impact on State and local gosemiments ') 
See The
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Given that medical costs are a public charge consideration," 9 however, the INS must argue that it has more discretion to deny admission to excludable refugees under the Refugee Act than to nonexcludable ones. The INS may instead try to argue that Congress granted the Attorney General complete discretion to grant waivers of immigration exclusions even though it limited the Attorney General's discretion in the normal admission process. This argument, however, ignores how actual refugee admission decisions are made for refugees who must apply for a waiver.
The decision to grant refugee or asylee status is within the discretion of the Attorney General. 20 Under refugee and asylum application procedures, the presiding officer or immigration judge first determines whether an applicant is eligible for refugee status.'
2 ' An applicant is eligible if, inter alia, she meets the refugee definition, 22 is not firmly resettled in another country, 2 3 did not engage in persecution, 2 4 and has not committed an aggravated felony." 2 If she is eligible for admission, but is excludable under the applicable immigration exclusions, the presiding officer or immigration judge must then decide whether the applicant merits a favorable exercise of discretion in the form of an exclusion waiver, which then entitles the refugee to admission. An officer or immigration judge must base a decision to admit or deny the refugee or asylum applicant as a matter of discretion on the "totality of the circumstances."' ' 26 The most important factor is the harsh consequences that may result from denying an applicant resettlement because of the reasons for which she fled her country of origin in the first place.127
The waiver decision is one part of the decision to exercise discretion to admit a refugee. An applicant's excludability under one of the waivable exclusions is a negative discretionary factor that must be considered under the totality of the circumstances test articulated in the Board of Immigration Appeals' decision in Matter of Pula. 28 Other factors that the Attorney General must weigh in the admission decision measure the strength of the refugee's claim to be a refugee of "special humanitarian concern.' 29 The waiver decision is not distinct from the decision to exercise discretion favorably to admit an applicant. judge must decide whether to waive an exclusion before deciding to admit an applicant, there is no reason, in the statutes or otherwise, why the Attorney General should be granted more discretion for this one step of decisionmaking.
According to the Refugee Act, the Attorney General cannot exclude a refugee applicant who is not otherwise excludable on the basis that the applicant is likely to become a public charge. 31 The language of the Refugee Act does not provide the Attorney General with unlimited discretion; she cannot apply public charge questions to deny or grant a refugee visa.
While the lesser level of protection afforded HIV-positive refugees may not seem a significant distinction on its face, the implications are enormous. If the INS can deny a refugee waiver based on public charge concerns, it can also deny a waiver based on the labor certification requirements and immigrant documentation requirements. All three of these exclusions'32 are mandatorily waived for refugee applicants in the Refugee Act.'" Extended to its logical conclusion, the INS's claimed waiver authority could have dramatic repercussions. Take, for instance, the rather common case of a refugee who suffers from a mental disorder due to torture. This disorder, which causes the refugee to be a threat to herself, would justify a public health exclusion.'" Under the logic adopted by the INS, it could exclude her for nothing more than an inability to provide documentation of her identity.' Or take the example of a refugee who was a member of the Communist Party in Afghanistan and who is excludable as a former member of a Communist Party. 3 6 If a seventy-year-old refugee with a physical disability that affects her ability to earn a living was a member of the Communist Party, the INS could deny a waiver of the exclusion on the basis that the refugee is likely to become a public charge, even if the INS concludes that her membership in the Communist Party is not a reason to exclude her.' 3 7
Congress surely could not have intended this result when it granted the Attorney General the discretion to waive exclusion provisions under the Refugee Act. One primary purpose of passing the Refugee Act was to limit the discretion of the Attorney General. 3 ' By considering public charge issues in she must submit a waiver request to the officer in charge of deciding %%hether to grant a refugee vt,,w See id. § 207.3. However, it is the Attorney General who promulgated these procedure, not Congress Thus.
even if one concludes that the refugee waiver process is one distinct step in the decision to grant or den) a visa, it is one subset of the entire discretionary decision, not a separate decision process altogether 131. See 8 U.S.C. § 1157(c)(3).
132. See id. § 1182(a)(4) (public charge exclusion); id § 1182 (a)(5) (labor ccruttication exclusion).
id. § l182(a)(7)(A) (immigrant documentation exclusion). 
the refugee waiver process, the INS is considering factors that Congress could not have intended to make relevant to refugee resettlement decisions.
D. The 1993 Codification of the HIV Exclusion Did Not Expand the Attorney General's Authority to Deny HIV Waivers to Refugees
To salvage the INS HIV Rule as a legitimate exercise of administrative discretion, Congress's 1993 codification of the HIV public health exclusion would have to demonstrate express congressional intent to make the public charge exclusion applicable to HIV waiver applicants or to afford the Attorney General discretion to apply the public charge exclusion to HIV-positive refugees. The legislative history of the 1993 codification of the HIV exclusion reveals that Congress sidestepped the debate over how the HIV exclusion should apply to refugees. Absent an express intention to change the HIV waiver process under the Refugee Act, neither courts nor the INS should infer from the legislative history of the 1993 codification an implicit intention to alter the Refugee Act as a general immigration exclusion.
Some contend that, with the codification of the HIV exclusion in 1993, Congress explicitly intended to allow cost considerations to play a role in the admission of HIV-positive refugees.' 39 It is uncontestable that the major impetus for the codification was President Clinton's proposal to remove HIVpositive status from the list of communicable diseases listed under the public health exclusions 40 at a time when parole was pending for 222 HIV-positive asylum seekers detained at Guantanamo Bay, Cuba. 4 ' It seems counterintuitive, given this fact, to conclude that Congress did not intend to exclude all HIV-positive aliens, including HIV-positive refugees.
Only the actual test applied by courts to determine when a piece of legislation overrides an earlier statute can resolve the legitimacy of the INS HIV Rule. In the absence of explicit overruling by subsequent legislation, repeal by implication is only inferred by courts when two statutes are irreconcilable. 4 2 Courts have found that intent to overrule a statute should not be construed from statements made by members of Congress after the enactment of the statute. 50 He went on to argue that all refugees are eligible for Medicaid, so the costs would be enormous if all refugees were admitted.' 5 ' Senator Jesse Helms opposed admitting Haitian refugee applicants held at Guantanamo Bay because he did not think they were refugees. He argued that "they are not applying for immigration through normal channels. This administration obviously considers Haitians to be political refugees."' 52 Despite these negative comments about HIV-positive refugees, not one senator proposed changing the admission or waiver process for refugees. In fact, some of the Senate discussion of refugees as a distinct group focused on the availability of an exclusion waiver. Senator Alan Simpson argued that the exclusion "does not affect refugees who are admitted under another provision which allows waivers of medical exclusion." 53 Senators Nancy Kassebaum and Kennedy both commented that the HIV exclusion is waivable under current administrative practice, and that administrative practice would not be affected by the Amendment.' 54 [Vol. 106: 389 explicit intention to change the admission process or administrative practice governing refugee HIV waivers. In the House of Representatives, Representative Henry Waxman expressed dismay that refugees with HIV would be subject to a different standard than refugees without HIV.' 55 Representative Waxman asked, "'Should we turn them back to certain execution and persecution, or should we accept them on the basis which the United States has accepted refugees in the past'?"'" Representative Robert Dornan argued that a holding area such as Guantanamo Bay offered a solution to the problem. In defending the differential treatment of refugees with HIV, Representative Dornan said, "I want to be humane, but I am not going to let in communicable diseased people into this country, because it will kill as sure as you and I stand here. And we want our constituents to respect us."' 57 Representative John Cunningham skirted the issue by arguing that "law based on individual specifics is bad law. It is going to cost us down the line for these AIDS patients beyond what we are already saturated with."' 5 8 Like the Senate discussion, the House discussion lacked any proposals to change the refugee admission process or the availability of HIV waivers for refugees.
Despite the negative comments of a few representatives, there is no evidence in the legislative history that Congress intended to change the availability of HIV waivers under the Refugee Act or to codify the existing INS practice of applying the INS HIV Rule. Commenting on the conference committee report, Representative Romano Mazzoli stated:
Regulations, policies, and practices have developed with regard to waivers of exclusion, testing requirements, and health-related questioning. The conferees, by requiring that HIV be included among the list of excludable diseases until such time as Congress shall remove it, have taken the position that waiver, questioning, and testing decisions should continue to be left to the discretion of the Attorney General. Thus, the conference report does not codify any current policies or practices concerning those authorities.'Y In addition, at least three senators relied on the availability of a waiver for refugees when they voted for the exclusion."
Neither the 1993 HIV exclusion itself nor the legislative history of the exclusion in congressional floor debates supports the conclusion that Congress 
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expressly intended to change the previous law or to codify administrative practices regarding refugee exclusion waivers. The legislative enactment of the HIV exclusion, without an express overruling of the 1980 Refugee Act, will not support the argument that the INS is acting within the bounds of its discretion in interpreting its authority to apply the public charge exclusion.
In sum, the INS HIV Rule is a public charge exclusion because it is used to exclude aliens based on the cost of admitting them. The application of this administrative regulation to refugees violates the plain language of the Refugee Act and its legislative purpose of eliminating public charge issues from the refugee admission process. The codification of the HIV exclusion as a general immigration law does not in and of itself indicate an express intention on the part of Congress to change how the general public health exclusions are applied to refugees, nor does the legislative history of the HIV exclusion establish any express congressional intent to change the policy under the Refugee Act of exempting refugees from the public charge exclusion. It therefore does not make the INS HIV Rule a legally valid exercise of administrative discretion.
III. CHALLENGING THE INS HIV RULE: DISCRETION GONE AWRY
While the INS has clearly overstepped its authority by implementing the INS HIV Rule, challenging the imposition of the rule is difficult because of the discretionary nature of refugee, asylum, and adjustment of status decisions. 16 "' The optimal solution would be for Congress to clarify the refugee waiver provision in subsequent legislative amendments. Independent of this action, the INS should voluntarily rescind this regulation as an unwarranted contravention of the Refugee Act. Yet it seems unlikely that either of these actions will be taken in the near future. Consequently, those affected by the rule are left with the option of seeking judicial review of a waiver denial in the federal courts. 167 The asylum regulation allows revocation of asylum only if the alien no longer has a well-founded fear of persecution because of changed country conditions, the alien committed fraud and was not entitled to asylum in the first place, the alien is a danger to the security of the United States, or the alien was convicted of an aggravated felony or a crime that presents a danger to the community. 6 Since Congress has not suggested an intention to repatriate recognized refugees, courts should not construe the INS regulations to allow repatriation simply because a refugee is H1V-positive.'6
A. Challenging the INS HIV Rule in Court: Limited Judicial Review
Even if the ambiguity in the INS regulations does not deter a refugee or asylee, an adjustment applicant will only receive limited judicial review of a waiver denial. The decision to grant asylum status is subject to the The INS field officer with jurisdiction over the case . reviews the HIV sqaiser application and makes a recommendation. This recommendation is certified to the INS Administrati.e discretionary authority of the Attorney General.1 70 Thus a court will only review a decision to deny adjustment of status to decide if the denial was arbitrary, capricious, or an abuse of discretion.1 7 1 However limited the judicial review given to administrative rules and regulations is, the preceding parts of this Note suggest that a litigant has a strong cause of action for invalidating the HIV Rule under the first prong of the Chevron test. In instituting the HIV Rule, the INS has illegally considered factors "Congress could not have intended to make relevant."' ' 72 
B. Policy Reasons for the INS to Voluntarily Rescind the HIV Rule
The INS should rescind the application of the INS HIV Rule voluntarily as an unwise policy for two reasons. First, the rule undermines international refugee protection for HIV-positive refugees and for the most economically vulnerable refugees. Second, the exclusion lacks empirical foundation as a measure to contain health care costs.
considering resettlement costs, the INS regulations encourage other nations to make distinctions among individual refugees based on their earning capacity. The INS HIV Rule thus undermines congressional intent by indicating to other nations that they will be justified in resettling refugees on the basis of their health, education, or any other supposed indicators of earning capacity.
Use of the INS HIV Rule in the refugee exclusion waiver process also signals that the United States believes that all HIV-positive refugees are presumptively a burden on the health care system and thereby encourages discrimination against HIV-positive people.' The ultimate result may be that other nations will feel free to refuse resettlement to refugees on any grounds, including reasoning based upon empirically unfounded presumptions similar to those contained in the U.S. policy. 7 As the preceding Part demonstrates, if the Attorney General may consider public charge concerns in the waiver process, then the Attorney General may also consider other factors Congress explicitly made inapplicable to refugees. This breakdown ultimately sends a signal to other countries that once refugees may be excluded for one reason, they can be excluded for any reason at all, without regard to the humanitarian implications of the decision to exclude. The ultimate result of applying the INS HIV Rule to HIV-positive refugee applicants is to encourage other nations to deny resettlement to HIV-positive refugees or refugees with other "undesirable" characteristics. Such a result is clearly contrary to the original purpose of the Refugee Act: to encourage other nations to admit refugees on a humanitarian basis. There is a final problem with applying the INS HIV Rule to refugees. The rule eviscerates the distinction between refugee and immigration policies. U.S. refugee policy has been based on humanitarian considerations ever since the enactment of the Refugee Act. U.S. immigration policy, on the other hand, has always been concerned with screening out undesirables and promoting the economic interests of the United States. By applying cost considerations to each individual refugee, the INS signals its willingness to treat refugees as immigrants.
Congressional failure to fight this breakdown foreshadows more measures to curtail refugee and asylum protections." Unless Congress and the INS recognize that cost considerations are only relevant to the overall number of REC. 4502 (1980) (statement of Rep. Fish) ("It is clearly in our self-interest to continue efforts to encourage participation of other countries in refugee resettlement efforts."). 
See
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refugees we admit, Congress will freely pass legislation that promotes unequal treatment of refugee groups and therefore undermines the basis for international refugee protection.
Health Care Costs for HIV-Positive Refugees Will Not Harm the Health Care System
One plausible argument why the INS HIV Rule is a public health exclusion is that treating refugees who develop AIDS may create a crisis in the health care industry. There is no doubt that a major concern behind the enactment of the HIV exclusion in 1993 was the rising cost of medical care. 78 Requiring refugees to prove that they will not need government funding is a measure to ensure that they do not drain health care resources. It is true that the cost of HIV treatment is tremendous. 79 One researcher has estimated that the annual cost of treating AIDS and HIV was between $10.3 billion and $15.2 billion in 1995, based on an average cost of $102,000 per patient. " ' While protecting health care resources is a legitimate public health rationale, the INS HIV Rule does not necessarily reduce health care expenditures; it only ensures that government funds will not be used. This, of course, places the INS HIV Rule squarely in the province of public charge considerations. The concern is not with the overall amount of health care resources used, but rather, with the burden on government Medicaid spending. HIV-positive refugees do not pose a significant threat to the health care system because the number of HIV-positive refugees likely to be admitted is not very large.' 8 ' The cost of detaining HIV-positive refugees at Guantanamo Bay was estimated to be between five hundred thousand and one million dollars a month.' 82 It is estimated that detention for two years cost the United States between twelve and fifty-five million dollars.' 83 In addition, the cost of testing all refugees for HIV, a cost born by the United States, far exceeds the medical savings gained through exclusion." Finally, the INS HIV Rule apparently assumes that HIV-positive refugees would be unable to work to support themselves. The assumption that all persons with HIV are incapable of working recalls the assumptions made about immigrants in the early 1900s."' The INS has not provided evidence that refugees with HIV are less likely to be self-sufficient than other refugees. It the INS is truly concerned about the burden that aliens place on the health care system, it could apply the public charge exclusion to other disorders that are just as expensive as HIV.' 8 6 Distinguishing HIV-positive refugees is arbitrary; other refugees are also eligible for Medicaid, special refugee medical funds, and state benefits." 7 The cost of providing Medicaid to a sick refugee may meet or exceed the cost of treating HIV.' Furthermore, special programs were set up under the Refugee Act to assist refugees requiring medical attention.' 89 Preserving health care resources is not a reason to deny HIV-positive refugees access to these programs.
IV. CONCLUSION
The current INS policy regarding HIV waivers not only reflects a profound misunderstanding of the 1980 Refugee Act, but also reveals a lack of accountability in the administration of immigration law. The INS has overstepped its authority by considering public charge concerns in the HIV exclusion waiver process for refugees, and refugees and asylees applying for permanent resident status. The INS HIV Rule is a unique administrative regulation; for the first time ever, the INS is using a public charge concern as a criterion for waiver eligibility.
While HIV may present unique health cost concerns that justify considering public charge issues, Congress explicitly stated in the Refugee Act that the public charge exclusion does not apply to refugees. As an administrative agency subject to the will of Congress, the INS has no authority to make a unilateral decision to extend the scope of the public charge exclusion to include HIV-positive refugees. If Congress wants to change the admission criteria to ensure the self-sufficiency of individual refugees, it should do so expressly through legislative action.
To impose the burden of this extraconstitutional exercise of power on refugees and asylees, groups that are uniquely vulnerable to abuse because their members are stateless, is both unconscionable and contrary to the basic principle that a democratic government abides by the rule of law. It is not the prerogative of any executive agency to contravene express congressional mandates simply because it can do so without getting caught by the courts or reprimanded by Congress.
